THEMANITOBA ~ / LA COMMISSION DES
HUMANRIGHTS DROITS DE LA PERSONNE
COMMISSION ¢ DU MANITOBA

Submission to the Standing Committee on Justice
on Bill 43, The Human Rights Code Amendment Act

~ Check against delivery

On behalf of the Commission, | am pleased to join you this evening to put a few words
on the record regarding Bill 43 — the Human Rights Code Amendment Act.

If passed, this law will ensure that the prohibition against discrimination in our province
extends to Manitobans who have been treated adversely on the basis of their gender
expression.

As you may know, the Manitoba Human Rights Commission is an independent agency
of the Government of Manitoba, responsible for: enforcing the rights and responsibilities
in The Human Rights Code through a complaints process; and promoting human rights
through education, research and public advocacy.

It has long been recognized that our Code, along with human rights legislation in every
other province and territory, has quasi-constitutional status among all laws. Human
rights statutes, which establish the right of all citizens to be treated on the basis of their
personal merit and to be afforded opportunities without influence of prejudice or
negative stereotype, have roots in the global movement that followed the atrocities of
the 2" World War and the Holocaust. At that time, our global community recognized that
we needed law that would entrench protection from discrimination- and so Manitoba
created provincial law — first the Human Rights Act and in 1987 it was replaced with The
Human Rights Code.

Discrimination is defined in our Code as treating a person adversely without reasonable
cause on the basis of personal characteristics that go to the root of who they are as a
human being — such as their age, sex, ancestry/race, disability, sexual orientation or
gender identity. Our Code also prohibits harassment on the basis of those
characteristics. A specified list of 13 characteristics, in section 9(2) of The Code is
generally mirrored in legislation in every other province and territory. That list serves to
recognize groups of people who have historically and structurally been disadvantaged
or had less access to employment, publicly available services or to housing — and
allows us to ensure that we provide equal opportunities to all Manitobans, regardless of
any of those characteristics.



Bill 43 would amend this list to prohibit discrimination and harassment on the basis of
gender expression. As such, the Code would explicitly and clearly prohibit
discrimination and harassment on the basis of gender expression in employment,
publicly available services and housing.

The Commission strongly supports Bill 43. This amendment will not only bring Manitoba
in alignment with most other jurisdictions across Canada, that have already prohibited
discrimination on the basis of gender expression, but it will also strengthen necessary
human rights protections for the 2sLGBTQIA+ community at a time when their rights to
equality are under considerable threat, both abroad and at home.

Securing the right to equity for all structurally marginalized communities is not a linear
path and can never be taken for granted. Whether it has been the attacks on gender
affirming healthcare, the calls to remove books or other curricular content that
acknowledge the existence of 2sLGBTQIA+ peoples from schools, protests against drag
performers and other queer entertainers, failure to provide, or the altogether elimination
of existing forms of gender inclusive identification, attempts to legislate discriminatory
definitions of gender based on an erroneously binary conceptions of sex assigned at
birth, and the list goes on: we are witnessing a significant backlash against
2sLGBTQIA+ communities across North America. This moment must serve as an
important call to action, for us to take all steps possible to secure and strengthen the
right to equality for 2sLGBTQIA+ communities to help build Manitoba as a place of
safety and security of all.

The Commission is also mindful that the inclusion of gender expression as a protected
characteristic under The Code would help to safeguard the rights of Manitobans who
might be most vulnerable to transphobia and other forms of discrimination, harassment
and hate. Gender expression has routinely been interpreted by human rights tribunals
and commissions to refer to how a person publicly presents and communicates their
gender. Whereas gender identity, which has been protected under our Code since
2012, refers to our deeply felt internal and individual experience of gender, gender
expression is about our behaviour and outward appearance, like our clothing, hair,
make-up, body language, voice, name and pronouns. Gender expression is often an
external manifestation of how we feel about our gender internally. The ways in which
gender is expressed can be culturally-specific and can change over time — and negative
stereotypes and prejudicial beliefs in relation to gender expression it is often what
makes people more vulnerable to hate, discrimination and intolerance. For this reason,
the inclusion of gender expression in our Code is vitally important to securing rights-
based protections for 2sLGBTQIA+ communities that might be vulnerable to rising hate.



This protection sends a necessary signal that this kind of bigotry and intolerance has no
place in Manitoba.

We are also mindful that employing an intersectional analysis means that gender
expression can have broader rights-based protections than those that | have mentioned.
By adding gender expression to The Code, we can further strengthen existing
protections for people who might experience discrimination and harassment based on
their gender expression, where it intersects with their religious belief, ethnicity,
ancestry/race, eftc.

While we strongly support the passage of this Bill, we do wish to provide some security
and assurance that even without the existence of this legislative amendment, the
Commission has been using its broad and purposive interpretive approach to The Code
to ensure we are currently extending human rights protections to Manitobans on the
basis of their gender expression, within our existing legislative framework.

Notwithstanding this, we strongly encourage this amendment because it will make this
human rights protection guaranteed and explicit within the context of Manitoba’s law,
and make clear to all duty bearers under The Code that discrimination and harassment
on the basis of gender expression is not tolerated in Manitoba.

Finally, | note that there was some concern expressed by community that while this
amendment is important, the timeliness and effectiveness of the complaint system
under The Code will make it difficult for them to access justice if/when they experience
discrimination or harassment on the basis of their gender expression in Manitoba. On
behalf of the Commission, | can tell you we take these concerns very seriously. Our
team is dissatisfied with the timeframes associated with our complaints process and
wants desperately to improve this system for Manitobans. We have been working
tirelessly to address the large volume of complaints that have been waiting in our
system, but we are mindful that our Commission is not adequately resourced to meet
the needs of Manitobans and fulfill all areas of our statutory mandate. As we have
raised directly with the Minister of Justice, to ensure all Manitobans can access their
rights under The Code, we need to ensure that our Commission is properly resourced.
We must move our agency from being one of the lowest funded human rights
commissions across Canada, to one that is positioned to not only deliver on the
statutory mandate set out in The Code but prepared to meet the challenges of this
moment, wherein we are witnessing a significant increase in hate and division in and
beyond Manitoba. Now more than ever, our province requires a robust, effective and



resilient human rights defender to ensure that Manitobans’ rights are adequately
protected, respected and fulfilled.

| know you (will hear/have heard) many perspectives this evening about the impact of
this Bill, including from some who may have reservations about adding gender
expression to The Code. In preparation for this evening’s committee hearing, | was
reminded of the history of how our Code came into being. In 1987, during the Thirty-
third sitting of this Legislature, then Minister of Justice and Attorney General Roland
Penner tabled Bill 47 — The Human Rights Code. The 1987 Bill sought to strengthen
our human rights law in several ways — including by explicitly prohibiting sexual
harassment, as well as adding sexual orientation as a protected ground of
discrimination in Manitoba. The Committee tasked with considering the Bill heard from
200 Manitobans, over six committee hearings that perhaps like this evening — went late
into the night, many opposed to the Bill — particularly the inclusion of sexual orientation
as a ground of discrimination. However, human rights prevailed, and on December 10,
1987 our Code was proclaimed into law. We passed a progressive and inclusive human
rights statute that paved the way for years of important jurisprudence furthering the
equality rights of Manitobans and contributing meaningful change to our province.

We know that many Manitobans experience discrimination and harassment on the basis
of their gender expression, and the stories we have heard from the 2sLGBTQIA+
community are so important. They highlight the indignity with which many Manitobans
are treated and the barriers to equality that we, collectively, have not yet succeeded in
eliminating. Now, more than ever, it is critical that we build on our history, forged in
1987, and stand resolute in our commitment to protecting the rights of 2sLGBTQIA+
people and to ensure an inclusive Manitoba where every person is valued and treated
with dignity and respect.

Thank you for the opportunity to speak and | welcome your questions.



