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Dear Grant Driedger,

RE: Written Submission to the Manitoba Law Reform Commission on March 2025
Consultation Paper re Assisted Decision-Making Agreements

Background

The Manitoba Law Reform Commission (“MLRC”) published a consultation paper on
March 27, 2025 examining proposed legislative reform governing the use of assisted
decision-making agreements (“ADMAs”)" in Manitoba and inviting comments from
stakeholders on the issues it outlined for discussion.

The Manitoba Human Rights Commission (“‘the Commission”) is an independent agency
of the Government of Manitoba, responsible for carrying out the objectives of The
Human Rights Code, CCSM c. H175 (“The Code”). The Commission administers
Manitoba’s human rights complaints process and is also responsible for promoting and
protecting human rights principles in the public’s interest, through education, research,
and advocacy. The Code was enacted to protect human rights and to protect against
discrimination, in recognition of the equal worth and dignity of every individual. The
human rights compliance system under The Code was created with the understanding
that discrimination is often rooted in ignorance and consequently, education is essential
to its eradication. The Code was also created to protect the right of all individuals to be

" The Commission notes that in the 120 Maryland Group’s 2025 “What We Heard” Report, participants in
focus groups and interviews expressed a preference for the term “supported decision-making” as
opposed to “assisted decision-making,” although both terms generally refer to the same set of activities.
As such, the Commission opts to use the term “supported decision-making” throughout its submission
when referring to the range of activities involved in helping an individual make decisions concerning their
life. The use of the term “assisted decision-making agreements” or “ADMAS” here reflects the specific
term used in the Manitoba Law Reform Commission’s Consultation Paper. ADMAs are created and put in
place to guide parties when an individual requires support in making one or more decisions in their life.
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accorded equality of opportunity and to ensure that reasonable accommodation is made
for those with special needs that are associated with a Code-protected characteristic.

The Commission’s purpose in writing this submission is not to provide specific guidance,
but rather to provide general information about The Code; comment on the underlying
human rights principles and the implications for legislative development; acknowledge
some of the gaps that exist; and encourage congruence between legislative schemes.

The statutory and policy frameworks we choose and implement regarding decision-
making capacity for people with disabilities in Manitoba has significant implications for
human rights. The Code contemplates reasonable accommodation and protection from
discrimination in employment, publicly available services, housing, contracts, as well as
signs and statements. The Code also outlines the meaning of systemic discrimination,
which considers the combined operation of interrelated discriminatory actions, policies
and procedures. The decision-making scheme for individuals disabled by barriers in
Manitoba is an important tool that both intersects with the operation of The Code and
impacts its underlying human rights principles.

The Fundamental Importance of the Right to Decide

The right of every individual to make their own decisions, based on their own will,
preferences, and values is of fundamental importance. Decision-making is a highly
individualistic, context-dependent process and the ability for individuals disabled by
barriers to engage in that process in their own lives is essential to their full and equal
participation in society. Further, the right to decide is intrinsically linked to human dignity
— a core principle underlying The Code as well as our other domestic and international
instruments concerning the rights of people with disabilities.

The Commission recognizes that decision-making capacity affects many Manitobans
and that the impact extends far beyond the individuals currently captured by the Adults
Living with an Intellectual Disability Act, CCSM c. A6.1 (“ALIDA”). In fact, decision-
making capacity is likely to affect most Manitobans, or someone they love, at some
point in their life. While ALIDA recognizes at the outset of the Act that substitute
decision-making should only be used as a last resort when an individual is unable to
make decisions themselves or with involvement from their support network, the
Commission is mindful that ALIDA does not provide a formalized framework through
which supported decision-making can occur. As such, individuals and the people who
support them are left to operate without direction or support in the vast middle ground
between those who have capacity to make decisions independently and those who do
not. As noted in the 120 Maryland Group’s 2025 “What We Heard” Report, the lack of
framework for supported decision-making results in many people with disabilities and
their support systems resorting to them being placed under substitute decision-making
orders.



The Commission would like to highlight that this lack of framework creates uncertainty
and inefficiency for the Commission, and likely for other similar agencies, in our
administration of the Manitoba human rights complaints process as well as in our ability
to serve all members of the public in a fair manner. Without clear guidance on how
individuals and their network of supporters can operate with respect to supported
decision-making, the Commission encounters many situations where it is difficult to
determine when and how support persons should be involved, what documentation is
required to verify the supported relationship, et cetera. In the Commission’s experience,
the lack of clear guidance on supported decision-making is what leads to inconsistency
and uncertainty; individuals requiring support with decision-making would be better
served, protected, and supported with that clear guidance in place.

In addition to the lack of a formal supported decision-making framework, the
Commission is also mindful that ALIDA outlines procedures with respect to decision-
making for people with intellectual disabilities only. This unnecessarily excludes many
other people with disabilities who do not have an intellectual disability that could benefit
from supported decision-making and a formalized process for doing so.

These gaps in the current legislative scheme create barriers for the many individuals
who can make all decisions, or at least some, with support, and these barriers become
even more significant for individuals with disabilities who are also facing discrimination
and barriers with respect to other characteristics protected under The Code (e.g. age,
ancestry, gender identity, gender expression, sexual orientation, source of income,
social disadvantage, etc.). The Commission therefore submits that many other Code-
protected characteristics are also engaged in the issue of decision-making capacity for
people with disabilities experiencing the impact of multiple, overlapping forms of
discrimination and barriers, depending on their intersecting identities. People with
disabilities are also more likely to experience poverty, unemployment and financial
insecurity, as compared to people without disabilities. The lack of a formalized
supported decision-making framework contributes to systemic discrimination against
people with disabilities by restricting their formal options to either independent decision-
making or substitute decision-making, or by leaving them out of the conversation around
supported decision-making altogether.

The Current Legal Framework on Disability Rights Supports a Supported
Decision-Making Model

As previously mentioned, upholding the dignity of persons with disabilities is a central
component of the conversation surrounding decision-making capacity. This tenet is
enshrined in international instruments including the United Nations Convention on the
Rights of Persons with Disabilities (“CRPD”), the Universal Declaration on Human
Rights as well as domestic legislation including the Canadian Charter of Rights and
Freedoms, The Code, and the Accessibility for Manitobans Act, CCSM, c A1.7 ("AMA”).



The Commission supports changes to the framework for decision-making capacity that
are firmly centred on the dignity of all people with disabilities.

The above-noted instruments and legislation also outline several specific obligations
that are relevant to this discussion:

¢ Atrticle 5 of the CRPD outlines that all people are equal before and under the law
and are entitled to equal protection and benefit of the law, without discrimination;

o Article 5 of the CRPD further outlines that State Parties shall take all
appropriate steps to ensure that reasonable accommodation is
provided in order to promote equality and eliminate discrimination;

e Article 12 of the CRPD states that persons with disabilities have the right to
recognition as persons before the law; to enjoy legal capacity on an equal basis
with others in all aspects of life;

o Article 12 of the CRPD further states that State Parties shall take
appropriate measures to provide access by persons with disabilities to
the support they may need in exercising their legal capacity, with
appropriate safeguards in place;

¢ Article 19 of the CRPD recognizes the equal right of all persons with disabilities
to live in the community, with choices equal to others, and that State Parties shall
take effective and appropriate measures to facilitate full enjoyment by persons
with disabilities of this right and their full inclusion and participation in the
community;

o Article 19 of the CRPD further states that State Parties shall take
appropriate measures to ensure community services and facilities for
the general population are available on an equal basis to persons with
disabilities and are responsive to their needs;

e Subsection 3(1) of the AMA defines a “barrier” for someone with a physical,
mental, intellectual or sensory disability as “anything that interacts with that
disability in a way that may hinder the person's full and effective participation in
society on an equal basis;” and,

o Included in the list of barriers under subsections 3(2)(d) and (f) are
attitudinal barriers and barriers established or perpetuated by an
enactment, a policy or a practice.

The Human Rights Code protects individuals from unreasonable discrimination on the
basis of protected characteristics in employment, public services, housing, contracts,
and signs and statements. Discrimination is defined under subsections 9(1)(b), (d), and
9(2)(l) of The Code as differential treatment of an individual or group based on a
physical or mental disability as well as the failure to make reasonable accommodations
for the special needs of an individual or group on the bases of a physical or mental
disability.

The Code further prohibits systemic discrimination. The Commission’s Policy #I-3
“Systemic Discrimination” defines systemic discrimination as “practices or attitudes that
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have, whether by design or impact, the effect of limiting an individual’s or a group’s right
to the opportunities generally available because of attributed rather than actual
characteristics.” [Canadian National Railway Co. v. Canada (Canadian Human Rights
Commission), [1987] 1 S.C.R. 1114 at p. 1138]. The law is clear that intention to
discriminate is not required to prove that discrimination occurred, therefore systemic
discrimination often refers to an indirect or unintended negative effect or impact of
certain standards, policies, or behaviour.

Reasonable Accommodation under The Code

Under The Code, employers, service providers and housing providers have a legal duty
to accommodate the needs of people with disabilities who are adversely affected by a
requirement, rule or standard. Accommodation is necessary to ensure that people with
disabilities have equal opportunities, access and benefits. Employment, services and
housing facilities should be designed inclusively and must be adapted to accommodate
the needs of a person with a disability in a way that promotes integration and full
participation.

All duty bearers under The Code, including employers, service providers, and housing
providers, are required to reasonably accommodate people with disabilities and their
related needs to the point of undue hardship. It is not sufficient to make a claim of
undue hardship without evidence to support it or by relying on anecdotal or
impressionistic assumptions. Reasonable accommodation has both procedural and
substantive components, meaning that in assessing whether accommodation has been
reasonably provided, the Commission looks to both the procedure (the process of how
accommodations were explored and offered, whether the individual requiring them was
able to participate in that process, et cetera) and the substance of the accommodations
offered (the actual accommodation and whether it was reasonable in the context). In
any case, the duty bearer is responsible for demonstrating what considerations were
made and what steps were taken to accommodate the individual to the point of undue
hardship.

Reasonable accommodation is informed by three key principles: respect for dignity,
individualization, as well as integration and full participation.

Respect for Dignity

The duty to accommodate people with disabilities means accommodation must be
provided in the way that most respects the dignity of the person. Human dignity
encompasses individual self-respect, self-worth and inherent worth as a human being.
Human dignity is harmed when people are marginalized, stigmatized, ignored or
devalued.



Respect for dignity includes being considered as a whole person, not merely in relation
to one’s disability. It includes respecting and valuing the perspectives of people with
disabilities, particularly when people speak about their own experiences.

Respect and support for a person’s self-determination is also crucial to respecting
human dignity. It reflects a person’s right to be treated without paternalism and requires
minimal interference in their choices.

Individualization

There is no “one-size-fits-all” approach to accommodation. Each individual's needs are
unique and must be considered afresh when an accommodation request is made. A
solution may meet one person's requirements but not another's, although some
accommodations can benefit many other people with similar needs.

Integration and Full Participation

Achieving integration and full participation requires barrier-free, inclusive design and the
removal of existing disabling barriers. Preventing and removing barriers means all
persons should have access to their environment with dignity and without impediment.

The accommodation process also requires all parties to engage in meaningful dialogue
and to work together respectfully towards solutions. In finding a reasonable
accommodation, all parties carry responsibilities — this includes the individuals
requesting and responding to the request for accommodation, as well as other
stakeholders or supporters. Accommodation is a multi-party process that requires open
and accessible communication between all involved parties.

Supported Decision-Making as Reasonable Accommodation

The Code reinforces the right of every person to make decisions in their life on an equal
basis with others. Manitobans are entitled to access this right without discrimination.
Supported decision-making aligns with the principles of reasonable accommodation by
promoting the dignity, self-determination and full participation of people with disabilities
who require the support of an individual or individuals to help them determine and
communicate their will and preferences when navigating life’s decisions.

As such, the Commission recognizes that duty bearers under The Code have a positive
obligation to take steps to maximize the full participation of people with disabilities. In
the context of health, financial and legal decision-making, this might include offering
resources in plain language; taking additional time to explain decisions, risks, benefits
and impacts; as well as allowing individuals to use support persons to help them make
and communicate their decisions.

Notwithstanding this, we recognize that safeguarding protection of individuals is an
important aspect of a human rights informed, dignified approach. However, we believe
that the lack of formalized process and structure for supported decision-making creates
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the biggest risk for abuse of vulnerable populations, due to the lack of safeguards,
enforcement, and consistency. Duty bearers have echoed this concern and that the
absence of a defined process for supported decision-making negatively impacts their
ability to appropriately accommodate individuals. A more formalized process with clear
requirements and responsibilities is needed to provide consistency, fill gaps, and protect
against potential abuse or manipulation.

The 120 Maryland Group’s 2025 “What We Heard” Report outlines some of the resulting
impacts when we fail to reasonably accommodate the needs of persons with disabilities
as they are making legal, financial and health decisions. We know that a failure to
provide access to decision-making supports can result in more individuals being placed
under substitute decision-making orders, which unnecessarily and unfairly removes
their legal capacity. We also know that a failure to recognize decision-making capacity
and supports can limit the ability of individuals with disabilities to participate in their own
financial, medical and legal decision-making. The Commission has observed these
concerns in Complaints of Discrimination filed under The Code, including from
individuals who were denied access to support people who could assist in
communicating their needs and preferences when accessing medical care.

Grounding Supported Decision-Making in the Social Model of Disability

For decades now, the social model of disability has provided an important alternative to
the medical model of disability. The social model of disability developed out of disability
community activism in the 1970s and 1980s and is grounded in a more inclusive
understanding of disability as the product of an individual’s social and environmental
context, and how these interact with their physical and mental abilities. The social model
is focused on the external disabling forces in society — infrastructure, processes,
systems, practices, or the lack thereof, that create barriers for people with disabilities.
Conversely, the medical model focuses on an individual’s “impairment” as the primary
source of their disability, often reducing a person to this one dimension, and ignoring the

impact of the environment in which they live.

The social model represents an important cultural shift in our understanding of disability
— from thinking of disability as the product of individual “impairment” to understanding
that disability is created by the disabling barriers that individuals encounter every day in
our society. Further, the social model represents a shift in understanding the
responsibility for accessibility from an individual one to a collective or societal one. All of
us, but particularly those with statutory obligations such as duty bearers under The
Code, are responsible for making Manitoba an accessible place for people with
disabilities to live, work, and belong with dignity.

Despite the presence and general acceptance of the social model for many years, the
medical model of disability is still embedded in many of our institutions, structures,
systems, practices, and attitudes. Supported decision-making aligns with the social



model of disability, but it is critical that Manitoba’s supported decision-making framework
is intentionally and clearly grounded in this model. The social model is the only suitable
approach for guiding supported decision-making because it emphasizes the importance
of identifying, assessing, and removing social and environmental barriers that impede
an individual’s ability to have control and decision-making authority in their own life. The
social model recognizes that, with adequate supports, people with disabilities can make
their own choices and live with equal self-determination. Their individual condition is not
the disabling force, but rather, the lack of available supports for decision-making and a
clear, appropriate process through which those supports can be used.

Concluding Remarks and Recommendations

Changes to the legislative framework for decision-making capacity in Manitoba must
align with our existing obligations under statute and international law. Further, they must
align with the principles that underpin these instruments.

A human rights-based framework for decision-making capacity is one that aligns with
principles of reasonable accommodation, recognizing that accommodation is a dynamic
and multi-party process that requires open and accessible communication between
stakeholders. Employers and housing or service providers are obligated to make every
effort to reasonably accommodate a person’s special needs related to a protected
characteristic under The Code (including disability-related needs). Accommodation
means making necessary and appropriate modifications or adaptations to ensure that
people with disabilities can enjoy or exercise their rights on an equal level with others.
This involves identifying and removing unreasonable burdens or barriers that limit their
access to opportunities and benefits that are otherwise available to others who do not
share that protected characteristic. The accommodation process also requires all
parties to engage in meaningful dialogue and to work together respectfully towards
solutions. Accommodations must furthermore be tailored to the specific needs of the
person with a disability, recognizing that disabilities and their effects vary widely. The
process must therefore be flexible, timely, individualized, and responsive or adaptable to
an individual’s changing needs.

A human rights-based framework must also be available to all those who require any
sort of support in decision-making — not only individuals with intellectual disabilities —
and it should conceptualize disability using the social model of disability. The social
model of disability moves the focus away from a person being disabled by their own,
individual “impairment” and towards the circumstances, structures, and systems in their
environment that create disabling barriers for that person. Using the social model, the
framework should be designed so that it can be adapted in a timely manner to the
individual, their available supports and changing needs, as well as the decision(s) and
context at issue. The framework must also consider individuals who are facing barriers
on the basis of other characteristics, in addition to disability.



Recommendations

In accordance with the submissions set out above, the Commission respectfully
provides the following recommendations to the Manitoba Law Reform Commission:

1. That the MLRC strongly recommend the creation of legislation that provides a
framework for supported decision-making with the following features:

a. An inclusive definition of disability, based on the social model of disability,
that includes individuals with and without intellectual disabilities who may
benefit from supported decision-making agreements;

b. Is flexible to allow for a range of supports available to each individual and
to account for the variety of decisions requiring support;

c. Isindividualized/can be tailored to the needs of the individual person;

d. Is responsive and adaptable to changing needs, changing capacity, and
the requirement for supported decision-making agreements to be nimble
and timely;

2. In recognition of the human rights principles engaged by the issue of decision-
making capacity, the Commission submits that the supported decision-making
framework must be made in compliance with The Code, the AMA, the CRPD, and
in keeping with fundamental principles such as reasonable accommodation to the
point of undue hardship;

3. That the MLRC recommend a supported decision-making framework that
accounts for intersectionality and the multiplicity of intersecting marginalized
identity groups to which many people with disabilities belong.

The Commission believes that legislative reform is required in Manitoba to allow for
supported decision-making agreements to be formalized and made available to a
anyone who may require support with making all or some of their decisions at some
point during their life.

The Commission believes that the current model of reliance on substitute decision-
making and underinclusive decision-making agreements does not align with The Code
or its underlying objectives.

In keeping with the Commission’s commitment to public accountability and its duties in
serving the people of Manitoba, this submission will be made publicly available on our
website.

Sincerely,
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Karen Sharma
Executive Director
Manitoba Human Rights Commission



